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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

THE SHANE GROUP, INC. et al.  ) 
 )  
Plaintiffs, on behalf of themselves  ) 
and all others similarly situated ) Case No. 2:10-cv-14360-DPH-MKM 
 )  
 v. ) Judge Denise Page Hood  
  ) Magistrate Judge Mona K. Majzoub 
BLUE CROSS BLUE SHIELD ) 
OF MICHIGAN, ) 
  ) 
Defendant.  ) 

 
SECOND NOTICE OF FILING PUBLIC VERSION OF BLUE CROSS 
 BLUE SHIELD OF MICHIGAN’S BRIEF IN OPPOSITION TO NON-

PARTIES JOSEPH T. AOUN AND NUYEN, TOMTISHEN  
AND AOUN, P.C.’S MOTION TO QUASH SUBPOENA [DKT. 110] 

 
Pursuant to the April 20, 2018 Notice of Supplementing the Public Record 

Consistent with the Court’s April 17, 2018 Order [Dkt. 322], Defendant Blue Cross 

Blue Shield of Michigan (BCBSM) now files full versions of briefs previously 

filed under seal, making public material disclosed in previously-sealed filings that 

the Parties and Third Parties agree may be unsealed, materials that Third Parties 

did not move to seal, and materials that the April 17, 2018 Order has ordered 

unsealed or redacted as listed in Exhibit 1 to the April 20, 2018 Notice of 

Supplementing the Public Record Consistent With the Court’s April 17, 2018 

Order.  Attached hereto as Exhibit 1 is Blue Cross Blue Shield of Michigan’s Brief 

2:10-cv-14360-DPH-MKM    Doc # 327    Filed 04/20/18    Pg 1 of 3    Pg ID 13294



  
  
 

2 
 

in Opposition to Non-Parties Joseph T. Aoun and Nuyen, Tomtishen and Aoun, 

P.C.’s Motion to Quash Subpoena [Dkt. 110] and corresponding exhibits. 

 This 20th day of April. 

/s/ Todd M. Stenerson  
Todd M. Stenerson (P51953) 
Rachel Mossman (Adm. E.D. MI, DC Bar 
1016255) 
SHEARMAN & STERLING LLP 
401 9th Street N.W. 
Washington, DC 20004 
(202) 508-8093 
todd.stenerson@shearman.com  
rachel.mossman@shearman.com  
 
Thomas Van Dusen (P30602) 
Thomas Rheaume, Jr. (P74422) 
BODMAN PLC 
6th Floor at Ford Field 
1901 St. Antoine Street 
Detroit, Michigan 48226  
(313) 259-7777  
tvandusen@bodmanlaw.com 
trheaume@bodmanlaw.com  
 
Robert A. Phillips (P58496) 
BLUE CROSS BLUE SHIELD OF 
MICHIGAN 
600 Lafayette East, MC 1925 
Detroit, MI  48226 
(313) 225-0536 
rphillips@bcbsm.com 
 
Attorneys for Defendant 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on April 20, 2018, I electronically filed the foregoing 

paper with the Clerk of the Court using the ECF system, which will send 

notification of such filing to all parties of record.  I further certify that I have 

caused the foregoing document to be sent by email or U.S. Mail to all individuals 

or entities who filed objections to the previous Settlement Agreement or, for those 

individuals or entities represented by counsel, their counsel. 

 

/s/ Todd M. Stenerson_    
Todd M. Stenerson 
401 9th Street N.W. 
Washington, DC 20004 
(202) 508-8093 
todd.stenerson@shearman.com  
 

April 20, 2018    Attorney for Defendant 
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I. INTRODUCTION 

 Blue Cross Blue Shield of Michigan’s (“Blue Cross”) subpoenas to Joseph Aoun (“Mr. 

Aoun”) and his law firm, Nuyen, Tomtishen and Aoun, P.C. (the “Firm”), seek factual 

information regarding the negotiation of numerous contracts between several Michigan hospitals 

and commercial health insurers – information that this Court previous found to be “highly 

relevant to the central issue in this case.”
 1

  United States v. Blue Cross Blue Shield of Michigan, 

No. 10-cv-14155; 2012 U.S. Dist. LEXIS 141355, *14-15 (E.D. Mich., Oct. 1, 2012) (D.E. 216; 

the “October 1 Opinion and Order”).  Further, Blue Cross seeks factual information regarding 

other economic factors affecting the state of competition among commercial insurers in the State 

of Michigan.  This information is specifically relevant to rebutting allegations made by the 

Department of Justice (“DOJ”) and State of Michigan in their Complaint and otherwise 

supporting Blue Cross’s defenses.   

  The record – which includes Mr. Aoun’s own statements –demonstrates that Mr. Aoun:  

• was personally involved in the negotiations between at least sixteen different Michigan 

hospitals and commercial health insurers at all times relevant to this litigation, and 

negotiated numerous such contracts during the time period;  

• was personally involved in the negotiation of one of – if not, the – first “most favored 

nation” provisions (“MFN”) included in any Blue Cross contract with a Michigan 

Hospital;  

• has personal knowledge regarding the effect (or lack thereof) of the inclusion of MFNs in 

Blue Cross contracts with certain hospitals on those hospitals’ contracts with other 

commercial payers, and provided that information to the Department of Justice;  

                                                 
1
 The subpoenas to Mr. Aoun and his Firm were served only in the Department of Justice case.  This is consistent 

with the parties’ practice in all three coordinated cases, whereby subpoenas are often served in one case, but the 

discovery is applicable in all cases.  Indeed, the recent stipulated orders entered by the Court on December 5, 2012 

and December 6, 2012 in all three cases for depositions to be taken after the November 30, 2012 close of discovery 

included Mr. Aoun’s deposition in all three cases.  Moreover, the Orders expressly conditioned that deposition on 

the resolution of this motion.  Thus, the motion and this response is applicable to all three cases, and Blue Cross will 

therefore file its response under all three docket numbers. 
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• has personal knowledge regarding the existence of other economic factors affecting 

Michigan hospitals, such as Medicare and Medicaid shortfalls, bad debt and 

uncompensated care, that directly rebut allegations in Plaintiffs’ Complaint;  

• participated as a “consultant” in at least one meeting with the Governor’s senior staff 

regarding the “Competitive Environment” for the Michigan insurance market;  

 Thus, Blue Cross seeks information acquired by Mr. Aoun through his involvement in or 

observation of transactions or occurrences that are part of the subject matter of this lawsuit.  

Accordingly, such information is not “expert opinion” and is discoverable. 

 Further, Mr. Aoun's unsubstantiated claims of privilege and undue burden are 

contradicted and nullified by evidence in the record and his own Motion to Quash Subpoena (the 

“Motion”) that Mr. Aoun voluntarily disclosed the requested information during the course of the 

relevant negotiations and/or to attorneys for the DOJ, officials of the State of Michigan, and at 

various other public presentations and/or meetings.  Plainly, Mr. Aoun cannot maintain that any 

information disclosed to or exchanged with entities he was not representing (including the DOJ, 

State of Michigan, or Blue Cross itself) or at public forums is protected by the attorney-client 

privilege.  Moreover, the fact that Mr. Aoun recently and repeatedly disclosed information 

regarding the same topics on which Blue Cross now seeks discovery demonstrates that the 

burden (if any) of testifying at the requested deposition and otherwise responding to the 

subpoenas now would not be undue, and surely would not outweigh the considerable relevance 

of the information requested. 

 Accordingly, the instant Motion must be denied and the discovery sought by Blue Cross 

via the subpoenas at issue should be compelled.  

II. STATEMENT OF FACTS 

 Plaintiffs filed this lawsuit alleging, generally, that Blue Cross has reduced competition in 

the sale of health insurance throughout Michigan by including MFNs in its contracts with various 
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Michigan hospitals.  See, generally, Complaint (D.E. 1).  Specifically, Plaintiffs contend, among 

other things, that Blue Cross began incorporating MFNs into its contracts with Michigan 

hospitals in response to and as an attempt to suppress increased competition from other 

commercial insurers for business from Michigan hospitals, by (1) forcing those hospitals to 

increase their rates to other commercial payers, and/or (2) overpaying those hospitals and thereby 

forcing them to demand prices that are too high to allow Blue Cross’s competitors to compete 

effectively.  Accordingly, Plaintiffs’ claims and Blue Cross’s defenses are predicated upon the 

negotiations, terms and effect of the various contracts and transactions between the various 

commercial insurers (including Blue Cross) and the various hospitals throughout the State of 

Michigan.  

 Discovery taken to date demonstrates that Mr. Aoun was directly involved in and has 

first-hand factual knowledge regarding the negotiation and contracting between various 

Michigan hospitals and commercial health insurers.  Documents produced and depositions taken 

to date demonstrate that Mr. Aoun has been involved in the negotiation and contracting with 

Blue Cross and/or other commercial health insurers on behalf of at least sixteen different 

Michigan hospitals since 2003: Allegan, Allegiance, Beaumont, Charlevoix, CHC-Branch, 

Covenant, Gratiot, Marlette, MMC, Northern Michigan, Oaklawn, POH, Pennock, Spectrum, 

Sturgis, and West Branch.  A sample of representative documents is attached hereto as 

Exhibit A.  Scores of documents have been produced to date evidencing correspondence 

between Mr. Aoun and hospitals, Blue Cross, and/or other consultants regarding contract terms, 

rates, MFNs, or other contracting and negotiation items, or referencing conversations with or 

statements by Mr. Aoun regarding the same.  See, e.g. Exhibits A, B, C. 
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 One such contract negotiated by Mr. Aoun was one of the very early, if not the first, Blue 

Cross contract with a Michigan hospital to contain an MFN provision.  See, June 2, 2004 

Correspondence; Exhibit B.  Thus, Mr. Aoun should have relevant information about the 

benefits of these provisions and the reasons why these provisions are included in contracts. 

These issues are at the core of this case. 

 In addition, Mr. Aoun disclosed to the DOJ information, apparently based on his personal 

knowledge, regarding the effect – or lack thereof – of the MFNs on other commercial payers’ 

hospital contracts.  Specifically, non-party Pennock Hospital produced a recording of a 

conference call with Mr. Aoun and an attorney for the DOJ.  A transcript of that recording is 

attached hereto as Exhibit C.  During that call, Mr. Aoun described the circumstances under 

which Pennock Hospital agreed to an MFN with Blue Cross.  Mr. Aoun also discussed 

subsequent negotiations for a contract without an MFN.  Mr. Aoun stated that he worked closely 

with Pennock Hospital’s former Chief Financial Officer during the time period in question and 

“was not aware of any situation where the hospital was having to change the rates it had with 

other commercial payers because of the Blue Cross MFN clause in the side letter . . . just so 

you’re aware, I was never aware of that becoming an issue for any of the Michigan Hospital 

Group hospitals that had agreed to that clause.”  See, Exhibit C, p. 6.  The factual basis for these 

statements and any other conversations Mr. Aoun may have had where similar information was 

conveyed are clearly relevant to this lawsuit.   

 During that same conversation with the DOJ, Mr. Aoun disclosed personal knowledge 

regarding economic factors faced by hospitals and their effect on the rates paid by commercial 

insurers other than Blue Cross.  Specifically, Mr. Aoun discussed his observations of Medicare 

and Medicaid shortfalls for hospitals in the State of Michigan and the extent to which Blue Cross 
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is covering those expenses.  Mr. Aoun stated: “[Blue Cross] will recognize the Medicare and 

Medicaid loss for Peer 5 hospitals, basically saying yeah that’s a component of your financial 

requirements – we recognize it – we’ll pay our share but then when it comes to Peer 1 through 4 

hospitals, Blue Cross doesn’t do it and to me that’s a pretty big issue especially as these 

programs, Medicare and Medicaid, continue to pay below cost . . . .” See, Exhibit C, p. 9.  

Further: “. . . the real problem with whether the Blue’s payment is fair or not is that their refusal 

to recognize any of [cost resulting from underpayment from Medicare and Medicaid] results in 

this disproportionate level of cost shifting to the other payers and then the other payers are 

rendered uncompetitive . . . .”   See, Exhibit C, p. 9.  In other words, contrary to the allegations 

that Blue Cross overpays hospitals, Mr. Aoun told the DOJ that Blue Cross underpays hospitals.  

Moreover, he clearly told DOJ that Blue Cross’s hospital cost advantage was caused by 

something other than MFNs.  Again, these issues are not only relevant, they are central to this 

case.   

 Finally, Mr. Aoun’s dissemination of knowledge relevant to this lawsuit is not limited to 

these proceedings.  As stated in his Motion, Mr. Aoun has publically disclosed his personal 

experience regarding Blue Cross’s business practices, including the inclusion of MFNs in 

contracts with Michigan Hospitals, in various public forums and hearings.  Mr. Aoun produced 

certain Power Point slides used in a presentation he gave in September, 2012, including a slide 

titled “Provider Rates – Strategies to Level the Playing Field,” stating “Most Favored Nation 

Clauses – Should be prohibited; Status of current litigation against BCBSM.”  See, Exhibit D, 

Aoun000414.   

 Other documents produced demonstrate that Mr. Aoun attended at least one meeting 

between the Michigan Association of Health Plans’ CEO and Executive Board and the 
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Governor’s senior staff on the “Competitive Environment” of insurance within the State of 

Michigan.  See, Exhibit E.  The document states Mr. Aoun attended as a “consultant,” not as 

counsel for any of the other attendees or interested parties.  Id.  That document further 

demonstrates that a discussion took place regarding “the inequity of payments relative to charges 

of BCBSM compared to other payers . . . .”  Id. 

 Prior to the filing of the instant Motion, Blue Cross advised Mr. Aoun that it was aware 

of the information he had disclosed to the DOJ, in addition to the public presentations and 

hearings he gave or otherwise participated in, and sought his deposition given the relevance of 

his personal knowledge to the claims and defenses asserted in this lawsuit.  Mr. Aoun 

nonetheless sought to avoid compliance with the Subpoenas by filing his Motion to Quash 

making the bald, unsubstantiated and incorrect claim that Blue Cross is seeking his “expert” 

opinion.  Moreover, notwithstanding the fact that Mr. Aoun previously, on multiple occasions, 

publically disclosed the information sought to the DOJ and/or in public presentations and 

hearings, he claims that testifying and otherwise producing the same information pursuant to 

Blue Cross’s subpoenas would risk disclosure of privileged information and be unduly 

burdensome.  Mr. Aoun’s Motion fails to establish any meritorious reason why the relevant 

discovery requested should not be had, and therefore must be denied. 

III. ARGUMENT 

 Blue Cross’s third-party subpoenas to Aoun and his Firm were issued under Rule 45 and 

are therefore subject to the same general relevancy standard applicable to discovery set forth in 

Rule 26 (b)(1).  See, October 1 Opinion and Order, 2012 U.S. Dist. LEXIS 141355, *14-15 

(citing Martin v. Oakland County, No. 06-12602, 2008 U.S. Dist. LEXIS 84217, at *1 (E.D. 

Mich., Oct. 21, 2008)).  “Parties may obtain discovery on any matter that is not privileged and is 

relevant to any party’s claim or defense if it is reasonably calculated to lead to the discovery of 
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admissible evidence.”  October 1 Opinion and Order, 2012 U.S. Dist. LEXIS 141355, *6-7; 

Fed.R.Civ.P. 26 (b)(1).  “Relevancy under this rule is construed broadly to encompass ‘any 

matter that bears on, or that reasonably could lead to other matter[s] that could bear on, any issue 

that is or may be in the case.”  Borom v. Town of Merrillville, No. 2:07 CV 98, 2009 WL 

1617085, at *1 (N.D. Ind. June 8, 2009) (quoting Chavez v. DaimlerChrysler Corp., 206 F.R.D. 

615, 619 (S.D. Ind. 2002)). 

 A non-party seeking to quash a subpoena bears a heavy burden of proof of demonstrating 

that the discovery sought should not be allowed.  Operating Eng’rs Local 324 Health Care Plan 

v. Mid Michigan, No. 10-CV-12987, 2011 U.S. Dist. LEXIS 41575, at *7 (E.D. Mich. Apr. 18, 

2011) (Mazjoub, M.J.); see also, October 1 Opinion and Order, 2012 U.S. Dist. LEXIS 141355, 

*18; Lowe v. Vadlamudi, No. 08-10269, 2012 U.S. Dist. LEXIS 127586, *2 (E.D. Mich., Sept. 7, 

2012); 9A Wright & Miller, Federal Practice & Procedure § 2643, p. 507).  A non-party seeking 

to avoid a subpoena “cannot rely on a mere assertion that compliance would be burdensome and 

onerous without showing the manner and extent of the burden and the injurious consequences of 

insisting upon compliance with the subpoena.”  October 1 Opinion and Order, 2012 U.S. Dist. 

LEXIS 141355, *18.  Even if the non-party makes such a showing, the Court still must weigh 

“the likely relevance of the requested material . . . against the burden . . . of producing the 

material.”  EEOC v. Ford Motor Credit Co., 26 F.3d 44, 47 (6th Cir. 1994). 

A. The subpoenas seek information that is “highly relevant to the 

central issue in this case.” 

 As demonstrated above, Mr. Aoun possesses information bearing directly on the claims, 

allegations, and defenses in this action, and that is therefore relevant and discoverable under 

Fed.R.Civ.P. 26(b)(1) and 45. 
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 It is beyond dispute that Mr. Aoun has information regarding contracting and 

negotiations between various Michigan hospitals and commercial health insurers.  The record is 

replete with examples of Mr. Aoun’s active involvement in this regard.  See, Exhibit A, B, C.  

This Court previously ruled that such information is “highly relevant to the central issue in this 

case, that is, whether [Blue Cross’s] use of MFN clauses had an anti-competitive effect on the 

marketplace.”  October 1 Opinion and Order, 2012 U.S. Dist. LEXIS 141355, *17-18.  Mr. Aoun 

negotiated various hospital contracts with both Blue Cross and other commercial health insurers, 

some of which contained MFNs and others that did not.  As the Court held previously, testimony 

and documents relating to those contracts and/or negotiations “specifically relate to [Blue 

Cross’s] competitors negotiations with the Hospitals and how those negotiations were impacted 

by the MFN clauses, even if the documents do not specifically mention [Blue Cross] or the MFN 

clauses.  At the very least, these documents are ‘reasonably calculated to lead to admissible 

evidence.’”  Id. at *18. Because Mr. Aoun’s testimony fits within the Court’s finding, his Motion 

must be denied. 

 Among the hospital contracts negotiated by Mr. Aoun is what is believed to be one of the 

first Michigan hospital contracts with Blue Cross to contain an MFN.  Given the allegations that 

Blue Cross orchestrated and implemented a scheme to use MFNs in hospital contracts to stifle 

competition with commercial payers, information about Mr. Aoun’s negotiations of that early 

contract is likely to be important, and is clearly relevant to address Plaintiffs’ allegations 

regarding the origin, use, intent and purpose of the MFN clause in that instance, and in general.   

 Moreover, Mr. Aoun’s disclosure to the DOJ, based on personal knowledge, that he was 

aware of a specific instance where an MFN clause in a Blue Cross contract did not cause that 

hospital to increase, or otherwise change, its rates with any other commercial payers is clearly 
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relevant to Plaintiffs’ allegations to the contrary.  See, Exhibit C, p. 6.   Thus, Blue Cross is 

entitled to discovery of Mr. Aoun’s testimony and his and his Firm’s unprivileged documents 

regarding those contracts and negotiations, and any other contracts and negotiations observed by 

Mr. Aoun, or in which he was involved, between Michigan hospitals and commercial health 

insurers. 

 The record also establishes, and Blue Cross seeks to discover, Mr. Aoun’s knowledge 

regarding other economic factors that are affecting hospital’s rates with commercial insurers.  

For instance, Plaintiffs allege in this lawsuit that Blue Cross uses MFNs to, essentially, overpay 

hospitals in an attempt to drive up prices to a point that other commercial insurers cannot afford 

to compete.  See, e.g., Complaint at pp. 20 – 30 (¶¶ 41, 44, 50, 58, 65, 75).  However, contrary to 

this contention, Mr. Aoun told the DOJ that he has observed the opposite: that Blue Cross has 

not paid Michigan hospitals enough to cover hospital costs, such as Medicare and Medicaid 

shortfalls.  Mr. Aoun stated: “[T]he real problem with whether the Blue’s payment is fair or not 

is that their refusal to recognize any of [cost resulting from underpayment from Medicare and 

Medicaid] results in this disproportionate level of cost shifting to the other payers and then the 

other payers are rendered uncompetitive . . . .”   See, Exhibit C, p. 9.  Any information or 

documents in Mr. Aoun’s or his Firm’s possession relating to this observation, or any other 

factors affecting competition among commercial health insurers, are relevant to Blue Cross’s 

efforts to disprove further Plaintiffs’ allegations and are therefore discoverable. 

  Blue Cross is also entitled to discovery regarding the presentations Mr. Aoun gave or 

meetings Mr. Aoun attended regarding either this lawsuit itself, or the operative facts at issue in 

this lawsuit.  For instance, the factual basis and any materials relied upon for Mr. Aoun’s 

assertion in his July 2012 presentation that MFN provisions “[s]hould be prohibited,” and his 
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status report of the current litigation, are relevant to the same assertions made in this lawsuit.  

Similarly, the facts disclosed during the January 31, 2012 meeting Mr. Aoun attended with the 

Governor’s senior staff on “Competitive Environment” may bear on the same issue at the center 

of this lawsuit.   

 Accordingly, Blue Cross has easily demonstrated the relevance of the information sought 

to this lawsuit.  

B. Blue Cross seeks to depose Mr. Aoun as a percipient witness 

with relevant knowledge and information, not as an “expert”. 

 Mr. Aoun erroneously contends that the subpoena for his deposition should be quashed 

because it seeks his self-proclaimed “expert opinions.”  Notably, Mr. Aoun makes no attempt to 

establish that the information sought would be expert opinions or otherwise substantiate his 

conclusory assertion.  To the contrary, as stated above, Blue Cross intends to depose Mr. Aoun 

as a percipient witness, seeking information obtained by Mr. Aoun through his involvement in 

and observations of contract negotiations and business transactions of various Michigan hospitals 

implicated in this lawsuit.   

 A witness is not treated as an expert witness, and the limitations under the Federal Rules 

of Civil Procedure on discovery from “expert” witnesses do not apply, with respect to 

information “not acquired in preparation for trial but rather because he was an actor or viewer 

with respect to transactions or occurrences that are part of the subject matter of the lawsuit.  Such 

an expert should be treated as an ordinary witness.”  See, Fed.R.Civ.P. 26(b)(4) Advisory 

Committee Notes.  See, Talk-N-Surf Communications, Inc. v. Gualtieri, 1:12-MC-229, 2012 U.S. 

Dist. LEXIS 135164 (S.D. Miss., Sept. 21, 2012).  See also, Jones v. Celebration Cruise 

Operator, Inc., No. 11-61308, 2012 U.S. Dist. LEXIS 40502 (S.D. Fla. March 26, 2012) 

(recognizing “it is possible for a witness to wear two hats: one as a specially employed expert in 
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anticipation of litigation and one as an ordinary witness”); Statutory Comm of Unsecured 

Creditors v. Motorola, Inc., 218 F.R.D. 325, 327 (D.D.C. 2003) (“When . . . a party seeks only 

factual information relating to an issue in the case, a witness cannot demand any greater 

compensation than any other witness merely because he or she can claim some expertise in a 

discipline or calling.”)  Accordingly, federal courts refuse to quash subpoenas pursuant to 

Fed.R.Civ.P. 45(c)(3)(B)(ii) where, as here, the subpoena does not seek a non-party’s opinions 

(expert or otherwise) but, rather, seeks information regarding transactions or occurrences at issue 

in the lawsuit acquired through the witness’s involvement or observations of the same.  Talk-N-

Surf Communications, 2012 U.S. Dist. LEXIS 135164. 

 As set forth above, the record demonstrates that Mr. Aoun possesses relevant knowledge, 

acquired through his direct involvement or observations, regarding: (1) contracting and 

negotiations between various Michigan hospitals and commercial health insurers; (2) what, if 

any, affect the inclusion of an MFN in one (if not more) hospital’s contract with Blue Cross had 

on its contractual rates with other commercial health insurers; (3) various hospital costs and other 

economic factors, and the effect of the same on competition between commercial health insurers; 

and (4) various meetings and other public presentations regarding hospital contracting and the 

competitive environment for commercial health insurers in Michigan.   

 Because the subpoenas do not seek to compel Mr. Aoun to be an involuntary expert as 

Mr. Aoun contends, but rather seek the testimony and documents of an ordinary witness, the 

cases he cites are inapplicable.  Accordingly, the subpoenas should not be quashed pursuant to 

Fed.R.Civ.P. 45(c)(3)(B)(ii).   
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C. Mr. Aoun fails to demonstrate any basis for quashing the 

subpoenas for his deposition. 

 Mr. Aoun’s mere assertion that complying with the deposition subpoena would be 

burdensome is insufficient to quash the subpoena, particularly given the importance of the 

information sought, as outlined above.  Operating Eng’rs, 2011 WL 1464851, at *2; EEOC v. 

Ford Motor Credit Co., 26 F.3d at 47.   

 Mr. Aoun makes no attempt to substantiate any claim that appearing for and testifying at 

the requested deposition would be unduly burdensome.  In his affidavit in support of his Motion, 

Mr. Aoun states that he believes the requested deposition would be “impractical.”  See, Motion at 

Exhibit D, ¶ 9.  Mr. Aoun’s conclusory statement in this regard plainly fails to meet his 

evidentiary burden to quash the subpoena.  October 1 Opinion and Order, 2012 U.S. Dist. LEXIS 

141355, *18.   

 Mr. Aoun repeatedly contends that the “opinions” he believes Blue Cross seeks are based 

upon and “inextricably tied to” his legal practice, and that the requested deposition presents the 

risk that privileged information may be revealed and must therefore be quashed.  However, as 

stated above, Blue Cross simply seeks to depose Mr. Aoun regarding factual information he 

acquired through his involvement or observation in various transactions or occurrences at issue 

in this lawsuit.  Those facts are not protected by the attorney-client privilege.  Indeed, at least 

some of this information has already been disclosed to the DOJ, demonstrating that this 

argument is simply a makeweight attempt to avoid the deposition.   

 The party asserting attorney-client privilege bears the burden of proving its existence and 

applicability.  Volkswagon AG v. Dorling Kindersley Publ’g, Inc., No. 05-CV-72654-DT, 2007 

U.S. Dist. LEXIS 4225, *6 (E.D. Mich., Jan. 22, 2007) (Majzoub, M.J.).  The elements of the 

attorney-client privilege are: (1) where legal advice of any kind is sought; (2) from a professional 
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legal advisor in his capacity as such; (3) the communications relating to that purpose; (4) made in 

confidence; (5) by the client; (6) are at his instance permanently protected; (7) from disclosure 

by himself or by the legal adviser; (8) unless the protection is waived. Reed v. Baxter, 134 F.3d 

351, 355-56 (6th Cir. 1998). 

 “It is . . . well established that attorney-client communications related to areas other than 

legal counseling, such as business advice, are not privileged.”  In re Search Warrant Executed at 

Law Offices of Stephen Garea, No. 97-4112, 1999 U.S. App. LEXIS 3861, *4 (6th Cir., March 5, 

1999); Taylor v. Allstate Ins. Co., 2012 U.S. Dist. LEXIS 163032, *2 (E.D. Mich., Nov. 15, 

2012).  “When lawyers produce both documents containing business advice and documents 

containing legal advice, courts place a particularly heavy burden upon the proponent of the 

privilege to make a clear showing that allegedly privileged document actually concerns legal, as 

opposed to business, advice.”  Flagstar Bank v. Fed. Ins. Co., No. 05-CV-70950, 2006 U.S. Dis. 

LEXIS 58559, *10 (E.D. Mich., Aug. 21, 2006) (Mazoub, M.J.) (emphasis added) (citing In re 

Feldberg, 862 F.2d 622, 626-27 (7th Cir. 1988); Amway Corp. v. Procter & Gamble Co., No. 

1:98-cv-726, 2001 U.S. Dist. LEXIS 4561 *18 (W.D. Mich., Apr. 3, 2001).  Further, “the 

attorney-client privilege is waived by voluntary disclosure of private communications by an 

individual or corporation to third parties.” In re Lott, 424 F.3d 446, 452 (6th Cir. 2005); see also, 

In re Columbia/HCA Healthcare Corp. Billing Practices Litigation, 293 F.3d 289, 294 (6th Cir. 

2002) (“As a general rule, the attorney-client privilege is waived by voluntary disclosure of 

private communications by an individual or corporation to third parties.”) 

 Plainly, no information Mr. Aoun acquired from or communicated to Blue Cross, another 

commercial health insurer, any consultant, other hospital, or any other entity or individual he was 

not representing is protected from disclosure by the attorney-client privilege.  The record is 
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replete with examples of such correspondence, and Blue Cross is entitled to depose Mr. Aoun 

regarding those exchanges and the underlying facts.   

 Moreover, any information exchanged between Mr. Aoun and any of his purported 

clients for the purpose of providing business advice is not privileged and is freely discoverable.  

Mr. Aoun has not demonstrated that information he exchanged with the various hospitals he 

represented regarding contracting and negotiations with Blue Cross and other commercial 

insurers was exchanged for the purpose of legal, as opposed to business, advice and is therefore 

privileged.  To the contrary, evidence in the record demonstrates that Mr. Aoun’s clients 

themselves believed that Mr. Aoun provided business consulting services with respect to certain 

contract negotiations, beyond any legal advice he may have also provided.   

 For instance, Mark Gronda, the Chief Financial Officer of Covenant HealthCare 

(“Covenant”), testified at deposition on December 13, 2012 that Mr. Aoun provided Covenant 

with business consulting advice beyond any legal services he may have also provided.  See, 

Exhibit F,
2
 p. 119.  Mr. Gronda testified that Mr. Aoun provided business advice to Covenant 

regarding its negotiations with BCBSM and other commercial insurers, generally, and regarding 

a Medicare Advantage PPO contract with Blue Cross, specifically.  See, Exhibit F, pp. 119, 155-

157.  Further, Mr. Gronda testified that he does not believe there is a direct correlation between 

premium increases for patients and the rates that hospitals negotiate based on charts prepared by 

Mr. Aoun, which Mr. Gronda specifically stated “wasn’t legal advice.”   See, Exhibit F, p. 119. 

 Finally, any information voluntarily disclosed outside of Mr. Aoun’s purported attorney-

client relationships is not protected from disclosure by the attorney-client privilege because the 

disclosure to any third-party would waive any such privilege.  Thus, any information disclosed to 

                                                 
2
 Relevant portions of the rough draft of the transcript are attached as Exhibit F.  Blue Cross has not received the 

final, certified transcript as of the time of this filing. 
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the DOJ (such as any of the statements made in the recording produced by Pennock Hospital), to 

a consultant, at a legislative hearing or meeting with state officials, or at a public presentation of 

any sort is readily discoverable.  To the extent Mr. Aoun is nonetheless concerned that he may be 

asked questions that inadvertently seek the disclosure of privileged information, he will surely be 

represented by competent counsel who will, like the counsel representing the parties and third 

parties in this and every other litigation, instruct him not to answer the questions.   

 Neither the potential disclosure of privileged communications, nor the existence of any 

supposed burden prevented Mr. Aoun from discussing hospital contracting and negotiation and 

other commercial insurance competition issues with the DOJ in December of 2010, with officials 

from the State of Michigan in January of 2012, or at any of his various public presentations 

referenced in his Motion.  Here, Mr. Aoun has failed to establish any basis for quashing the 

subpoena for his deposition, thus his Motion to quash that subpoena must be denied. 

D. Mr. Aoun fails to demonstrate any basis for quashing the 

subpoena seeking the production of documents. 

 Similarly, Mr. Aoun has failed to demonstrate any basis to quash or otherwise modify the 

subpoena seeking the production of documents of the type this Court has previously held to be 

“highly relevant.”   

 As an initial matter, since the issuance of the subpoenas, Blue Cross has expressed its 

willingness to reasonably limit the scope of the document requests in order to minimize the 

burden upon Mr. Aoun and his Firm.  As stated in his Motion, Mr. Aoun made an initial 

production of “public documents,” however that production was devoid of any contracting or 

negotiation documents or materials, reference to his communications with the DOJ, or 

documents or materials relating to his meeting with officials for the State of Michigan.  At the 

time of his production Mr. Aoun advised, as he contends in his Motion, that other documents 
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exist but were not produced either because the documents themselves are privileged or because 

they are stored with other documents that are privileged.   

 Mr. Aoun’s objections in this regard fail to establish any basis to quash Blue Cross’s 

document requests.  As stated above, no information obtained by Mr. Aoun when providing 

business advice, as opposed to legal advice, is privileged or otherwise protected from disclosure.   

In re Search Warrant, 1999 U.S. App. LEXIS 3861, *4; Taylor, 2012 U.S. Dist. LEXIS 163032, 

*2.  Evidence in the record demonstrates that Mr. Aoun was acting, at least in part, as a business 

advisor with respect to contracting and negotiations between his hospital clients and Blue Cross 

and other commercial insurers, and Mr. Aoun has yet to demonstrate that any documents in his 

possession concern legal, as opposed to business, advice.  Flagstar Bank, 2006 U.S. Dist. LEXIS 

58559, *10.  Further, no documents disclosed to other parties to the negotiations, the DOJ, the 

State of Michigan, or otherwise outside of Mr. Aoun’s purported attorney-client relationships are 

privileged as disclosure to a third party waives any privilege that may exist.  In re Lott, 424 F.3d 

at 452.  Accordingly, contrary to Mr. Aoun’s assertions, the vast majority of contracting and 

negotiation documents would not be privileged. 

 Nonetheless, in order to minimize whatever burden may exist to collect responsive 

documents, Blue Cross is willing to agree to the same litany of accommodations and limitations 

to the scope of the subpoena it has proposed to other non-parties.  For instance, Blue Cross is 

willing to accept a search of files known to have responsive documents and not require a search 

for “all documents.”  Further, Blue Cross is willing to allow key word searches on active emails, 

and agrees that Mr. Aoun and his Firm need not search archive tapes or off-site storage.  

Moreover, Blue Cross is willing to send its own attorney to Mr. Aoun’s Firm to search files and 

copy responsive, non-privileged documents at Blue Cross’s expense.  This list is not exhaustive, 
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as Blue Cross is willing to work with Mr. Aoun and his Firm to reduce the burden of producing 

the relevant information requested.   Such accommodations have not been afforded to date based 

solely on Mr. Aoun’s willingness to produce only “public documents” based, at least in part, on 

his unfounded assertion of privilege.  

 Mr. Aoun’s remaining objections to Blue Cross’s document requests are also unfounded.  

Mr. Aoun objects to Blue Cross’s requests for communications regarding provider agreements 

(Requests 1 – 4) as “overbroad on their face as they are not limited to the MFN agreements at 

issue in this lawsuit.”  Motion, p. 11.  However, this Court previously rejected this objection, 

holding that documents discussing contracting and negotiation of commercial health insurance 

contracts “specifically relate to [Blue Cross’s] competitors’ negotiations with the Hospitals and 

how those negotiations were impacted by the MFN clauses, even if the documents do not 

specifically mention [Blue Cross] or the MFN clauses.”  October 1 Opinion and Order, 2012 

U.S. Dist. LEXIS 141355, *18.  Thus, Mr. Aoun’s objection is unfounded. 

 Mr. Aoun objects to Blue Cross’s requests for documents regarding hospital shortfall 

coverage, compensation for bad debt or uncompensated care, communications regarding PA 350, 

and his analysis of Blue Cross’s positions in this litigation (Requests 6 – 11) as either irrelevant 

or the subject of his expert opinion.  But Mr. Aoun has demonstrated personal knowledge 

regarding the extent of shortfalls, bad debt, and uncompensated care on hospitals, and the extent 

to which that affects hospital’s rates with commercial health insurers.  See, Exhibit C, Exhibit A.  

As demonstrated above, the information requested is plainly relevant to the claims and defenses 

asserted in this lawsuit.  Moreover, the information is not “expert opinion,” as it is factual 

information based Mr. Aoun’s own actions and observations.   
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  Similarly, Mr. Aoun objects to Blue Cross’s request for communications with Plaintiffs 

regarding this litigation and Blue Cross’s “contracting practices” as both overbroad and calling 

for his opinions.  Again, any documents regarding Blue Cross contracting practices are relevant 

to the central issues in this case, and factual information regarding Mr. Aoun’s involvement and 

observations of those relevant transactions does not constitute expert opinion. 

 Finally, Mr. Aoun objects to Blue Cross’s request for proof of an attorney-client 

relationship with Aetna (Request 12) as irrelevant.  The relevance of this request is demonstrated 

within Mr. Aoun’s Motion and his repeated assertion of privilege emanating from that very 

relationship.  Mr. Aoun bears the burden of establishing the existence of the attorney-client 

privilege if he is to invoke it as a shield from the requested discovery.  Volkswagon AG, 2007 

U.S. Dist. LEXIS 4225, *6.  To do so, Mr. Aoun must demonstrate the existence of an attorney-

client relationship.  To that end, Mr. Aoun is not only obligated to produce documents 

establishing the existence of an attorney-client relationship with Aetna, but also each and every 

hospital, consultant, association, or other entity with whom he claims to represent and regarding 

which he withholds discovery on the basis of privilege. 

III. CONCLUSION 

 For the reasons stated above, Blue Cross respectfully requests that this Court deny non-

parties Joseph A. Aoun’s and Nuyen, Tomtishen and Aoun, P.C.’s Motion to Quash Subpoena 

and enter an order compelling the production of the discovery requested by the subpoenas at 

issue.   

      Respectfully submitted,  

/s/ Patrick B. Green  

Joseph A. Fink (P13428) 

Michelle L. Alamo (P60684) 

Michelle R. Heikka (P66122) 

Patrick B. Green (P68759) 
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